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IN THE SUPREME COURT OF THE STATE OF IDAHO
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Petitioner-Appellant,
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STATE OF IDAHO,
Respondent.

)
)
)
)
)
)
)
)
)
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---------------------------)

REPLY BRIEF OF APPELLANT

Appeal from the District Court of the Fourth Judicial District of the State of Idaho
In and For the County of Ada

HONORABLE LYNN G. NORTON,
District Judge

Dennis Benjamin
ISB #4199
NEVIN, BENJAMIN, McKAY & BARTLETT LLP
303 West Bannock
P.O. Box 2772
Boise, ID 83701
(208) 343-1000

Lawrence Wasden
IDAHO ATTORNEY GENERAL
Mark W. Olsen
Deputy Attorney General
Criminal Law Division
P.O. Box 83720
Boise, ID 83720-0010
(208) 334-2400

Attorneys for Appellant

Attorneys for Respondent

TABLE OF CONTENTS

I.

Table of Authorities ....................................................

II.

Argument in Reply ...................................................... 1

III.

11

A.

The District Court Erred in Denying Mr. Nelson's Request for Additional DNA
Testing in No. 40661 ............................................... 1

B.

The District Court Erred in Denying Mr. Nelson's Request for Counsel in No.
40828 ........................................................... 2

Conclusion ............................................................ 20

I. TABLE OF AUTHORITIES

STATE CASES
Brown v. State, 135 Idaho 676, 23 P.3d 138 (2001) ..................................................................... 2
Charboneau v. State, 140 Idaho 789, 102 P.3d 1108 (2004) .................................................... 2,3
State v. Nelson, 131 Idaho 210,953 P.2d 650 (Ct. App. 1998) .................................................... 4
STATE STATUTES
I.C. § 19-4902 ............................................................................................................................... 2

11

II. ARGUMENT IN REPLY
A.

The District Court Erred in Denying Mr. Nelson's Request/or Additional DNA Testing
in No. 40661
The state argues that Mr. "Nelson's failure to provide evidentiary support [in favor of his

request for STR testing] is fatal to his claim." State's Brief, pg. 11. Yet, its contention that
'''STR testing is problematic ... when forensic scientists are confronted with a mixed [male and
female] DNA sample" and was more appropriate because "Y-STR testing is ... commonly used
in sexual battery cases where it is advantageous to separate male DNA from female DNA" is also
not supported by any citation to evidence in the record below. State's Brief, pg. 9 (citing to cases
from Massachusetts, Kentucky and New Jersey). What this apparent contradiction shows is that
the distinction between the two tests is not lost on those familiar with forensic DNA testing and
needs no formal evidentiary support. While Mr. Nelson was unaware of the difference between
Y-STR and STR testings, the district court assuredly was not. It did not need an affidavit from
an expert to explain the difference to it. And, while it is true that sometimes STR analysis cannot
be done with mixed samples, the district court did not know whether or not that was the case here
because STR testing was never attempted. While Y-STR testing was more likely to get a valid
result, it does not logically follow that STR testing could not obtain one.
Next, the state misconstrues Mr. Schiro's comment that he would not "be able to assist"
Mr. Nelson with his case. R (40661) 256. Mr. Schiro is stating that it appears that the Y-STR
testing was done correctly and that the selection of the Yfiler kit was proper. Mr. Schiro does not
say that STR testing is inappropriate or that it would be futile in light of the Y-STR results.

Finally, the state argues that "there is no reasonable probability that additional testing
would demonstrate Nelson's innocence," noting that "I.C. § 19-4902 does not require a district
court to assume test results favorable to the petitioner when determining whether to order DNA
testing." State's Brief, pg. 12. Both observations are irrelevant, however, because all the court
must determine, after a prima facie showing has been made, is that: 1) the result of the testing
has the scientific potential to produce new non-cumulative evidence that would show petitioner's
innocence and 2) the test results would be admissible. I.C. § 19-4902(d). Mr. Nelson did not
have to show that it is likely the results of the scientific testing would be exonerating. He only
needed to show that the STR testing had the scientific potential to produce such evidence. And
there is no doubt that STR testing has that scientific potential.
In light of the above, the matter should be remanded for STR testing as there is absolutely
no evidentiary or logical support for the court's finding that no "additional testing is required at
this time." T(l 2/6/20 12) pg. 7, In. 20-22.
B.

The District Court Erred in Denying Mr. Nelson's Requestjor Counsel in No. 40828
First, the state contends that the district court gave adequate advance notice of its intent to

not appoint counsel. State's Brief, pg. 19. That is not correct. The court gave notice of its intent
to dismiss. R (40828) 76-80. Thereafter, Mr. Nelson sought the assistance of counsel to
respond. R (40828) 81. The court then denied the motion for counsel without giving separate
notice. R (40828) 115. No notice is simply not sufficient notice under Brown v. State, 135 Idaho
676,23 P.3d 138 (2001), superceded on other grounds by statute as noted in Charboneau v.

State, 140 Idaho 789, 792,102 P.3d 1108, 1111 (2004).
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Further, the claim is not "entirely speculative," as argued by the state. State's Brief, pg.
17. The Forensic Biology Report describes Item Q-13 as "A glue-sealed white envelope
containing two wooden toothpicks." R (40828) 24. However, a pre-trial inventory described Q13 as a "swab for dried secretions or genital swabbings" R (40828) 38. And Frederick
Whitehurst and a nurse testified at the trial that Q-13 contained "genital swabbings" and not
toothpicks. Id, pg. 11. The lab notes of Forensic Scientist Ann Bradley indicated that Q-13 was
an "external genital swab." R (40828) 105. In addition, Sorenson Forensic describes Q13 as
being "special evidence ... dried secretions ... fingernail ... , a white envelope, gum seal
marked M." Confidential Exhibit (40661) pg. 25 (internal quotation marks omitted). Thus, there
is some evidence that someone has removed the swab and replaced it with toothpicks.
In addition, Sorenson Forensic says Ql1 is "pubic hair combings," consistent with
Frederick Whitehurst's trial testimony. R (40828) 17,25; Confidential Exhibit (40661) pg. 25
(internal quotation marks omitted). The June 28, 2011, inventory reports the contents ofQ-ll as
"moist genital swabs." R (40828) 17,24. That too is some evidence oftampering and not mere
speculation.
Finally, the state argues that "the district court's conclusion that Nelson waived the
tampering claim by failing to assert it on direct appeal or in his initial post-conviction petition is
also supported by the record." State's Brief, pg. 18. However, the court never made such a
finding regarding the rape kit. See R (40828) 115-117 (Denial of Motion for Counsel) and 119123 (Dismissal of Petition - only finding that Mr. Nelson had waived his claim about the
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condition of the underwear). Instead, the district court found that the claim about the rape kit had
been previously litigated. l
In light of the above, the court erred in failing to appoint counsel for Mr. Nelson.

III. CONCLUSION
In No. 40661, this Court should vacate the order dismissing the petition and remand for
STR DNA testing. In 40828, this Court should vacate the order dismissing the case, reverse the
order denying the motion for counsel and remand the matter for further proceedings.
Respectfully submitted this

l C;~y of May, 2014.

~~~~~~Dennis Benjamin
Attorney for Gregory Nelson

As noted in the Opening Brief, that statement is incorrect. The issue on direct appeal
was limited to a claimed 'break' in the chain of custody of the rape kit. The issue of tampering
with the contents of the kit was not raised. State v. Nelson, 131 Idaho 210, 216, 953 P.2d 650,
656 (et. App. 1998).
I
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